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REVI EW of a decision of the Court of Appeals. Affirmed in

part, reversed in part, and cause renmanded.

11 N. PATRI CK CROCKS, J. Petitioners R chard and Barbara
Eberl e (Eberles) sought review in this case of the court of
appeal s’ decision to uphold the circuit court’s dismssal of
various clains they alleged in connection with the Dane County
Board of Adjustnment’s (Board s) denial of a special exception
permt. The Eberles contend that the effect of the permt denial
was to deprive themof a |legal neans of access to their property.

Following a certiorari review, the circuit court ordered the
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Board to issue the permt, a decision which the court of appeals
affirmed and whi ch has not been appealed to this court.

12 The issue before us is whether the circuit court
properly dism ssed the Eberles’ clains that the Board' s denial of
the permt constituted an unconstitutional tenporary regul atory
taki ng under the federal constitution and Article I, 8 13 of the

W sconsin Constitution. The circuit court initially declined to

dismss the art. |, 8 13 claim and dism ssed the federal clains
as not ripe, in light of the availablility of the art. I, § 13
remedy. Upon reconsideration, however, the <circuit court
dism ssed the art. |, 8 13 claim based upon the rule of Reel

Enterprises v. Cty of LaCrosse, 146 Ws. 2d 662, 677, 431 N.W2d

743 (Ct. App. 1988), review denied, 147 Ws. 2d 887, 436 N W2d

29 (1988). The court of appeals affirned.
13 W hold that the Eberles have stated a valid tenporary
regul atory taking claim under Article |, 8 13 of the Wsconsin

Constitution. To the extent that Reel prohibits the Eberles’

claim we overrule that decision as contrary to the takings
jurisprudence of this court and the United States Suprene Court.

G ven our decision that the Eberles may pursue their art. |1,
8§ 13 claim we hold that the Eberles’ federal clains under 42
US C 8§ 1983 are not ripe for review It follows that the
Eberles are not entitled to attorney's fees under 42 U S C
8§ 1988 at this point in the lawsuit, although nothing forecloses
them from seeking such attorney's fees at a later stage in this
[itigation. Consistent with these conclusions, we reverse the

portion of the court of appeals’ decision dismssing the Eberles’
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art. I, 8 13 claim affirmthe rest of the court’s decision,! and
remand the matter to the circuit court.
l.

14 The Eberles are real estate devel opers and buil ders who
own a tract of land in the Town of Verona (Town), Dane County
(County). On January 11, 1994, after securing the approval of
the County, the Eberles recorded a certified survey map dividing
the land into two parcels, Lots 1 and 2. Effective with the
recording of the certified survey map, the zoning of Lots 1 and 2
was changed to classifications which would permt residential
uses.

15 Prior to this rezoning, Lots 1 and 2 could be accessed
fromeither of two public roads, Coray Lane and Tinber Lane. As
a condition of the rezoning, however, the County, at the request
of the Town,? inposed a requirement that access to Lot 1 occur
from Ti nber Lane. This requirenment elimnated the possibility of

accessing Lot 1 (and, due to the l|layout of the parcels, Lot 2)

! Neither the Board nor the individual defendants responded
to the Eberles’ petition for review or sought review in this
court of the decision of the court of appeals to affirm the
circuit court’s order directing the Board to issue the special
exception permt. Accordingly, we do not address the issue and
the court of appeals’ ruling on that point shall remain intact.

2 Counsel for the Eberles indicated at oral argument that
the primary reason that the Town opposed access from Coray Lane
was that Coray Lane’s location in the northwest corner of the
township would require the Town’s energency vehicles and schoo
buses to drive approximately six mles further to reach the two
lots than they would have to if access were from Tinber Lane.
See also Letter from Town to Dane County Board of Adjustnent of
5/ 10/ 95.
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from Coray Lane. By recording the certified survey map, the
Eberl es effectively agreed to this access restriction.

16 On February 17, 1995, the Eberles sold Lot 1 to Burt
and Silvana Avedon (Avedons) and contracted to build a honme on
the lot for them The deal required the Eberles to secure all
necessary permts, including a special exception permt?
all egedly required by a Dane County ordinance to build a driveway
connecting Lots 1 and 2 to Tinber Lane.* The Eberles had
petitioned the Dane County Board of Adjustnent (the Board) for
the special exception permt on January 20, 1995. Follow ng the

sal e, the Eberles began construction on the Avedons' hone.

® The dissent repeatedly mischaracterizes this pernit as a
“building permt,” in an apparent attenpt to fit this case into
particul ar | anguage in First English Evangelical Lutheran Church
v. Los Angeles County, 482 U S. 304 (1987). It 1s undisputed,
however, that the relevant permt 1is a “special exception
permt." As explained in footnote 4, the permt was allegedly
requi red by Dane County O dinance 8 11.05(3)(a), which states in
part, "Except as provided in section 11.05(2), a specia
exception permt is required . . . ." (Enphasis added).

* The special exception pernit allegedly was mandated by a
Dane County ordinance applicable to projects involving the
filling of areas located within a certain distance of navigable
wat er ways. See Dane County Odinance § 11.05(3)(a). The
majority of Lot 1 is connected to Tinber Lane by a narrow strip
of land approximately 1/2 mle long. Any driveway from Lot 1 to
Ti nber Lane woul d have to cross a snall, unnanmed tributary of the
Sugar River which runs through the strip of |and. For purposes
of this action, the Eberles accept that the tributary is

navi gabl e.
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17 Fol | owi ng several public hearings,® the Board voted 4
to 1 to deny the permt on July 27, 1995. The Board based the
permt denial on its finding that the proposed driveway would
cross a wetland and was not permtted by Dane County ordi nances
applicable to wetland zoning districts. The Board concluded as a
matter of law that "[a]ccess to Coray Lane would not intrude into
[wetl and areas] and is preferred access to public road."” Conpl.
Ex. | at 3.

18 The Eberles requested reconsideration, which the Board
denied on August 24, 1995. The Eberles responded by seeking
certiorari review of the denial in Dane County Circuit Court
pursuant to Ws. Stat. § 59.99(10)(1993-94).°

19 Subsequently, the Avedons filed a separate |awsuit
against the Eberles, seeking recission of the Lot 1 purchase
contract and danmages. The Avedons alleged that the Eberles'
failure to obtain the special exception permt deprived them of
the ability to use Lot 1 by preventing the |egal construction of
any driveway to the property. The Avedons’ suit was di sm ssed by
stipulation of the parties after the Eberles agreed to repurchase

Lot 1 for $195,000 ($20,000 nore than the price paid by the

> At these hearings, the Eberles presented detailed plans
for the construction of a driveway from Lot 1 to Tinber Lane.
The proposed driveway included a bridge to cross the snall
tributary which ran through the land. The Eberles al so presented
a soil erosion control plan. There is no indication that the
Board had any concerns wth the Eberles' proposed plans; in fact,
the record reveals that the Board commented favorably on the
desi gn nunerous tinmes during the hearings.

® Wsconsin Stat. § 59.99(10)(1993-94) was renunbered Ws.
Stat. 8§ 59.694(10)(1995-96) by 1995 Ws. Act 201.
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Avedons) and waive all clains for the work which had been
conpl eted on the hone.’

110 On March 13, 1996, the Eberles anended their conplaint,
adding as defendants the four individual Board nenbers who had
voted to deny the special exception permt. In the anended
conplaint, the Eberles reasserted their claim for certiorari
revi ew. They also alleged the followng additional clains
stemming from the denial of the special exception permt: (1)
i nverse condemmation in violation of Ws. Stat. ch. 32 (1995-
96):% (2) a "taking" wthout just conpensation, or a “tenporary
taking” if the court orders the issuance of the permt, in
violation of Article I, section 13 of the Wsconsin Constitution;
(3) 42 U S.C 8 1983 clains for violations of the United States
Constitution in the form of a "taking" or “tenporary taking”
W t hout just conpensation contrary to the Fifth and Fourteenth
Amendnents and violation of the Eberles’ substantive and
procedural due process rights contrary to the Fifth and
Fourteenth Anendnents.°® The Eberles sought actual damages

totaling $1 mllion, punitive damages of $2 mllion, costs and

" W do not determine whether, as the dissent contends, the
Eberl es m ght have avoi ded these danmges. The proper anmount of
damages is an issue for trial. As we explain later in this
opinion, our task at this point is only to determ ne whether the
Eberl es have stated a claim

8 Unless otherwise noted, all statutory references are to
the 1995-96 version.

°In their anended conplaint, the Eberles also alleged
claims under 42 U S.C 88 1985(3) and 1986. The plaintiffs
w thdrew these clains in their Brief in Opposition to Mdtion to
Dismss, filed in the circuit court on May 16, 1996.
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attorney’s fees for all clainms, and attorney's fees under 42
U.S.C. § 1988.

111 The Board and the individual defendants noved to
dismss all of the clains added by the anended conplaint,
contending that they failed to state clainms upon which relief
could be granted. On Septenber 6, 1996, the circuit court, Judge
Sarah B. OBrien presiding, reversed the Board s denial of the
permt and remanded the matter to the Board for a new hearing
using the correct |aw and procedures conporting with due process.

The court ruled that the Board inproperly applied standards for
wetl and zoning districts to property of the Eberles which did not
appear on any Wsconsin Wetland |nventory Map. The court also
determned that the Board exceeded its jurisdiction and acted
arbitrarily and unreasonably when it found that access from Coray
Lane, which the County itself had prohibited, was preferable.?*°
Finally, the court found that the Board denied the Eberles due
process of law by relying on an ex parte letter and an ex parte
site visit. In light of its decision to remand the case, the
court deened it unnecessary to consider the defendants’ notion to
dism ss the clains added by the anmended conpl aint or other issues

rai sed by the pl eadings.

1 The court inadvertently stated in its September 6, 1996
Deci sion and Order that the Board found that access from Ti nber
Lane (rather than Coray Lane) was preferable. As the court of
appeal s noted, the court corrected that error in a |later Decision
and Order. See Decision and Order, Novenber 8, 1996 at n.1, 1-2.
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12 Both t he Eber | es and t he def endant s sought
reconsi derati on. On Novenber 8, 1996, Judge O Brien determ ned
that her Septenber 6, 1996, decision to remand the matter was
i ncorrect. Finding that the record in this case was conplete,
the court reversed the Board s decision and ordered the Board to
i ssue the special exception permt to the Eberles.

113 This tinme, the circuit court went on to address the
additional clains raised by the amended conpl aint. First, the
court dism ssed the Eberles’ claimof inverse condemation under

Ws. Stat. ch. 32. The court reasoned that the Board was not “a
person possessing the power of condemnation,” as required by Ws.
Stat. § 32.10. Further, even if the conplaint were anmended to
add Dane County as the defendant, the court characterized the

Eberles' claim as a "tenporary taking" claim which, under Zinn

v. State, 112 Ws. 2d 417, 433, 334 N W2d 67 (1983), cannot be
remedi ed through ch. 32 but gives rise to a claimdirectly under
Article I, 8 13 of the Wsconsin Constitution. Pursuant to this
reasoni ng, the court denied the defendants' notion to dism ss the
Eberles' art. |1, § 13 claim™

114 Finally, the court dismssed the Eberles' federal

constitutional clainms based on 42 U S. C. 8§ 1983, concluding that

"' The circuit court declined to address the individual
defendants’ argunent that this claim should be dism ssed on
grounds of immunity under Ws. Stat. § 893.80(4). The court
concluded that the issue of qualified immunity could be raised by
summary judgnent prior to trial but could not be decided on a
nmotion to di sm ss.
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they were not ripe for adjudication.?® Relying mainly on

W lianson County Regional Planning Conm ssion v. Ham | ton Bank,

473 U. S. 172, 194-95 (1985), the court concluded that the Eberles
must exhaust their state law renedies, which in this case
consisted of their art. |, 8 13 taking claim before their 8§ 1983
clains would be ripe.

115 The defendants noved for reconsideration and the
Eberl es requested clarification of the Novenber 8, 1996, order.
On July 11, 1997, Judge O Brien issued a third decision and order
in the matter. Based on Reel, the circuit court reversed its
Novenber order and granted the defendants’ notion to dism ss the
Eberles' art. |, 8 13 tenporary taking claim The court reasoned
that, under the rule of Reel, this case involved no legally
i nposed restriction, and thus, no taking, because the circuit
court had reversed the Board' s denial of the permt.

116 The court also dismssed all of the Eberles' renaining
cl ai ms. The court dismssed the remaining 42 U S C § 1983
clainms, finding that the Eberles’ procedural and substantive due
process rights had not been violated. |In light of the dismssa
of the 8§ 1983 clainms, the court ruled that the Eberles were not

entitled to attorney's fees under 42 U S.C. § 1988.

2 1n doing so, the court discussed only the Eberles' claim
of a taking under the Fifth Anmendnent of the United States
Constitution, and did not nention the Eberles' substantive and
procedural due process clains under 42 US. C. 8§ 1983 or their
claimfor attorney's fees under 42 U.S.C. § 1988.
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117 The Eberles appealed the circuit court's orders
dismssing their claims®™ and the Board cross-appealed from the
circuit court's order requiring the Board to issue the special
exception permt. The court of appeals affirnmed all of the
circuit court's orders in an opinion filed August 20, 1998.

Eberl e v. Dane County Bd. of Adjustnent, No. 97-2869, unpublished

slip op. at 3 (Ws. C. App. Aug. 20, 1998).

18 After an independent review of the record, the court of
appeals determned that the circuit court had correctly ordered
the Board to issue the special exception permt. I|d. at 12. The

court of appeals also agreed with the circuit court that Reel

required the dismssal of the art. |, 8 13 tenporary taking
claim® 1d. at 13.

119 The court of appeals, like the circuit court, concluded
that the 42 U S.C. § 1983 due process clains were not ripe. See
id. at 13-16. Al t hough the court concluded that the Board's
actions did inplicate the Eberles’ rights to substantive and
procedural due process, it stated that those actions had “been
nullified” by the circuit court’s order to issue the permt and

the court of appeals’ affirmance of that order. ld. at 16 &

3 The Eberles did not appeal the circuit court’s dismissa
of their inverse condemation clai munder Ws. Stat. ch. 32.

Y The court of appeals declined to consider the Eberles'
argunent that Reel 1is unconstitutional and contrary to other
bi ndi ng deci sions, noting that the court of appeals does not have
the power to overrule its own published decisions. Eberle v.
Dane County Bd. of Adjustnent, No. 97-2869, unpublished slip op.
at 13-14 (Ws. C. App. Aug. 20, 1998) (citing Cook v. Cook, 208

Ws. 2d 166, 189-90, 560 N.W2d 246 (1997)).

10
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n. 13. According to the court of appeals, the Board’ s actions
“represent the type of arbitrary and unreasonabl e agency action
for which state-law certiorari proceedings can%and in this case
di d%provide a full renmedy.” 1d. at 16 n.13.

20 Finally, the court of appeals rejected the Eberles’
claim for attorney's fees under 42 U S C § 1988. |d. at 17.
Cting Hensley v. Eckerhart, 461 U S. 424, 434-35 (1983), the

court of appeals ruled that § 1988 attorney’'s fees were not
avai lable where no civil rights claim under 8 1983 has been
successfully stated. 1d. at 17.

.

121 W granted the Eberles' petition for review of the
court of appeals' decision. Because that decision affirnmed the
circuit court's grant of a notion to dism ss the Eberles' anended
conplaint, the question before this court is whether the anended

conplaint states a claimupon which relief can be granted. See

Zinn, 112 Ws. 2d at 423. 1In such situations, we are to construe
the pleadings liberally in order "to do substantial justice
between the parties.” | d. Dismssal of the conplaint is

appropriate only if it seens certain that a court could not grant
relief upon any set of circunstances that the plaintiffs could
prove. See id.
[T,
122 Article I, 8 13 of the Wsconsin Constitution provides,
"The property of no person shall be taken for public use w thout
just conpensation therefor.” When determ ning whether art. I,

8§ 13 is triggered by factual allegations concerning a particul ar

11
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pi ece of property, the threshold inquiry is whether the property
has been "taken." See Zealy v. Gty of Wukesha, 201 Ws. 2d

365, 378, 548 N.W2d 528 (1996); Zinn, 112 Ws. 2d at 424.
A
123 A *“taking” need not arise from an actual physical

occupation of |and by the governnent. Howel | Plaza, Inc., v.

State Hi ghway Commin, 92 Ws. 2d 74, 81, 87, 284 N W2d 887

(1979) [hereinafter Howell|l Plaza Il1] (citing Howell Plaza, Inc.

v. State H ghway Conmin, 66 Ws. 2d 720, 726, 226 N W2d 185

(1975) [hereinafter Howell Plaza 1]). In expanding the

definition of “taking” beyond actual physical invasions, in

Howel | Plaza | this court explained:

[ T] he absolute position . . . that there nust be an
actual physical occupation by the condeming authority,
is not the only test of a “taking.” There can be a
“taking” if a restriction, short of an actual
occupation, deprives the owner of all, or substantially
all, of the beneficial use of his property.

Howel | Plaza |, 66 Ws. 2d at 726.

124 In Howell Plaza 11, recognizing that “[s]onme of the

| anguage in [Howell Plaza I] is broad enough to allow the finding

of a ‘taking whenever a property owner is unable to beneficially
use his property, even where this is only an indirect result of
government action,” we refined the definition of “taking” which

we had set forth in Howell Plaza |. Howel | Plaza 11, 92 Ws. 2d

at 87. W stated that, “A taking can occur absent physical
invasion only where there is a legally inposed restriction upon

the property’s use.” |d. at 88.

12
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125 Taki ngs which do not invol ve physical invasions of |and

are called “regulatory takings.” See Hoepker v. City of Madison

Plan Conmin, 209 Ws. 2d 633, 651, 563 N.W2d 145 (1997). Such

takings are now well established in Wsconsin law.*®> The rule
applied by Wsconsin and federal courts is that a regulation or
governnment action “nust deny the |andowner all or substantially
all practical uses of a property in order to be considered a
taking for which conpensation is required.” Zealy, 201 Ws. 2d
at 374.1'°

26 Both the Wsconsin Suprene Court and the United States
Suprene Court have recognized that just conpensation is
constitutionally required for “tenporary regulatory takings,” or
regul atory takings which continue for only a tenporary period of

tine. See First English Evangelical Lutheran Church v. Los

Angel es County, 482 U S. 304, 318 (1987); Zinn, 112 Ws. 2d at

429. The leading case on tenporary regulatory takings in

Wsconsin is Zinn v. State, 112 Ws. 2d 417, 334 N W2d 67

' See Brian W Owm Towards a Theory of Wsconsin
Regul atory Takings Jurisprudence, 4 Ws. Envtl. L.J. 173, 175
(Summer, 1997) (calling this court "a national |eader in the
devel opment of regul atory takings jurisprudence.")

' See Dolan v. Gty of Tigard, 512 US. 374, 385
(1994) (quoting Agins v. Cty of Tiburon, 447 U S. 255, 260
(1980)); Lucas v. South Carolina Coastal Council, 505 U S. 1003,
1015 (1992); Zinn v. State, 112 Ws. 2d 417, 429, 334 N W2d 67
(1983); Howell Plaza, Inc., v. State H ghway Commin, 92 Ws. 2d
74, 81-82, 284 N.W2d 887 (1979); Just v. Mrinette County, 56
Ws. 2d 7, 15, 201 N W2d 761 (1972) (quoting Buhler v. Racine
County, 33 Ws. 2d 137, 143, 146 N.W2d 403 (1966)).

13
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(1983). 1% Since this case involves an alleged tenporary

regul atory taking, we examne Zinn in sone detail.

127 Zinn was an action brought by Rose Zinn, the sole owner
of the riparian rights to a lake and all of the land around it.
Zinn, 112 Ws. 2d at 420. The Departnent of Natural Resources
(DNR) issued a ruling which effectively reset the ordinary high
water mark of the lake to a location beyond the boundaries of
Zinn's land. |d. at 421. The ruling resulted in the statutory
retitling of 200 acres of Zinn's land to the state in trust for
the public and Zinn's | oss of ownership of the riparian rights.
Id. The DNR granted Zinn’s petition for rehearing and rescinded
the ruling alnost two years from the day it took effect, thus
reinstating Zinn's ownership rights. Id.

128 Subsequently, Zinn filed a lawsuit against the state,
alleging that the DNR s ruling, during the period it was in
effect, constituted a taking of her land for public use requiring
just conpensation under Article 1, 8 13 of +the Wsconsin
Consti tution. ld. at 422. This court reversed the court of
appeal s’ holding that Zinn's claim should be dism ssed, holding
that Zinn had stated a valid claim for a tenporary regul atory
taking under art. |, 8 13. 1d. at 423-24.

129 The Zinn court concluded that the DNR s ruling was a

“legally inposed restriction on Zinn's property” under Howell

' For a discussion of Zinn, see Al emante Gebre-Selassie,
Note, Inverse Liability of the State of Wsconsin for a De Facto
“Tenporary Taking” as a Result of an Erroneous Admnistrative
Decision: Zinn v. State, 1984 Ws. L. Rev. 1431 (1984).

14
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Plaza Il and rejected the position that a tenporary governnental
restraint on property could not be a taking. ld. at 427. The
court stated, "It would violate the constitutional mandate of the

just conpensation clauses of the Wsconsin and United States
Constitutions to hold that a tenporary taking is not
conpensabl e. " *® ld. at 427-28. Adopting the reasoning of

Justice Brennan's dissent in San Diego Gas & Electric Conpany v.

San Diego, 450 U S 621, 653-54, 657 (1981), this court

concl uded:

The test to determne whether there was a taking is
whet her the governnment action deprived the property
owner of all or substantially all beneficial use of the
property. VWiile the length of the tinme period of the
restriction is a factor in determ ning whether such a
deprivation has occurred once this test is satisfied
there has been taking even though the property owner
has regained full wuse of the property due to the
governnent's rescission of the restriction. The
governnmental unit which has taken the property nust
then provide just conpensation for the period of the
taking. Therefore the fact that the DNR s ruling which
took Zinn's property was later rescinded does not
prevent Zinn, if her allegations are proven at trial
from recovering just conpensation for the period in
whi ch her property was taken.

Zinn, 112 Ws. 2d at 429 (enphasis added).
30 The court in Zinn rejected the state’ s argunent that
the ruling was not a taking because the DNR did not intend to

take Zinn's property. 1d. at 429-30. W stated:

It is well established that “the constitution measures
a taking of property not by what a state says, or by
what it intends, but by what it does.” San D ego, 450
US at 652-53 (Brennan, J., dissenting) [internal

8 As noted earlier, the United States Suprene Court |ater
reached the sane conclusion in First English.

15
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guotation omtted]. It is the effect of the state's

action that triggers the Just Conpensation C ause, not

the intent of the governnment in taking the action which

led to the deprivation of private property rights. |If

governnment action has the effect of taking private

property for public use, just conpensation nust be
made.
ld. at 430 (enphasis in original). This court also held that a
decision of an admnistrative agency could constitute a taking,
reasoning that the civil imunity of the individual decision-
makers did not alter the fact that just conpensation is
constitutionally due whenever a taking occurs. |1d. at 431.

131 For these reasons, this court concluded that Zinn had
stated a valid claim for a tenporary regulatory taking under
Article I, 8 13 of the Wsconsin Constitution. Id. at 432. The
court then tackled the issue of the proper remedy for Zinn's
claim | d. W concluded that in the absence of applicable
| egi sl atively prescri bed pr ocedur es for obt ai ni ng J ust
conpensation, a claimfor a taking nmay be brought directly under
art. 1, 8 13 of the Wsconsin Constitution. See id. at 437-38.

See al so Wsconsin Retired Teachers Ass'n, Inc. v. Enploye Trust

Funds Bd., 207 Ws. 2d 1, 28-29, 558 N.W2d 83 (1997). Si nce
there were no existing statutory procedures for recovering just

conpensation in cases involving tenporary takings,' Zinn, 112

' The court in Zinn specifically rejected the argunent that
a | andowner who suffers a tenporary taking should be required to
proceed under Ws. Stat. 8§ 32.10, which allows a | andowner to sue
for "inverse condemation” if he or she "believes that his or her
property has been taken by the governnent wthout instituting
formal condemation proceedings.” Zinn, 112 Ws. 2d at 432-33
438. In doing so, we explained that Ws. Stat. 8§ 32.10 (1979-80)
does not apply to tenporary takings:
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Ws. 2d at 437-38, we permtted Zinn to pursue her tenporary
regul atory taking claimdirectly under art. |, 8 13. See id. at
423- 24, 432.
B
132 W are satisfied, based on the foregoing |ega

principles, that the Eberles have stated a valid claim for a

The statute is designed solely to deal wth the
traditional exercise of em nent domain by the
gover nment : the governnent has occupied private
property, plans to continue such occupation and the
| andowner is nerely requesting just paynent for this
| and. In effect the |and which has been taken by the
gover nnment wi t hout first commenci ng condemati on
proceedings is sold to the governnent by the | andowner.

But this is not the situation presented by the facts
alleged in the conplaint. Here, the state, through the
action of the DNR has for a tenporary period taken
title to the plaintiff's |and. The ruling affecting
the title transfer has since been rescinded and the
state does not want the land and the plaintiff does not
want to "sell" the land to the state. The | andowner
sinply wants just conpensation for the period in which
the state took the property which has since been
returned. Sec. 32.10, Stats., was sinply not designed
to remedy this type of taking.

ld. at 433-34. W note that the |anguage of Ws. Stat. § 32.10
has remai ned substantially the sane since Zinn was deci ded.
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tenporary®® regulatory taking under Article |, § 13 of the
W sconsin Constitution.?® W agree with the circuit court that
the Eberles have alleged a claimfor a taking. The Eberles claim
that the Board s inproper denial of the special exception permt
tenporarily deprived themof the ability to access their property
by way of Tinber Lane, the only |egal neans of access.
Certainly, under the circunstances of this case, a conplete |ack
of legal access to a piece of land constitutes a deprivation of
“all or substantially all practical uses” of that land. Zealy,
201 Ws. 2d at 374. The Eberles could hardly be expected to
parachute onto their property in order to use it.

133 Further, the Eberles have alleged a sufficient legally

i nposed restriction, as this court applied that criterion in

20 Because the circuit court eventually ordered the Board to
issue the permt, any regulatory taking claim asserted by the
Eberles would have to be for the tenporary deprivation of use
whi ch occurred during the period in which the permt denial was
in effect. Consistent with Zinn, we do not attenpt to pinpoint
this tinme period, leaving that issue to the determ nation of the
circuit court upon remand. See Zinn, 112 Ws. 2d at 427 & n.5.
W note, however, that if a regulatory taking is found to have
occurred, the governnent nust "pay just conpensation for the
period comencing on the date the regulation first effected the
"taking'" and ending on the date that the regulation is
rescinded. 1d. at 428 (quoting San Diego Gas & Elec. Co. v. San
Di ego, 450 U. S 621, 653- 54, 657 (1981) ( Brennan, J.,
di ssenting)).

2l Since the issue was not raised in this court, we do not

address whether an Article I, 8 13 claim can be brought agai nst
these particular defendants. See Zinn, 112 Ws. 2d at 430-31

Simlarly, the question of whether the Eberles' |ack of
conpliance wth the notice requirenents of Ws. St at .

8§ 893.80(1)(b) is not before us. See Decision and Order, July
11, 1997 at 6-7 (citing Wsconsin Retired Teachers Ass'n, Inc. v.
Enpl oye Trust Funds Bd., 207 Ws. 2d 1, 558 N.W2d 83 (1997)).
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Howel | Plaza Il and Zinn. Unli ke the plaintiff in Howell Plaza

Il, the Eberles do not allege that a taking resulted from a
tentati ve devel opnent plan which the governnment has not vyet
inplemented or a statenent that permts would be denied by a
person |acking the authority to deny or grant permts. See

Howel | Plaza Il, 92 Ws. 2d at 82-84, 89. It is undisputed in

this case that the Board had the legal authority to grant and
deny special exception permts, and that it did, in fact, deny
such a permt to the Eberles. In addition, the record nakes

clear that the Eberles, unlike the plaintiff in Howell Plaza II

went to substantial efforts to obtain the permt they needed to
build the driveway. See id. at 84.

134 Likew se, a conparison of the circunstances of this
case to the facts of Zinn make plain that the Eberles have
alleged a sufficient legally inposed restriction. The court in
Zinn held that Zinn had sufficiently alleged a legally inposed
restriction because the DNR had the statutory authority to nake
the ruling, the ruling was binding on Zinn, and the ruling had
the effect, under the applicable statutes, of retitling Zinns
land to the state for public use. Zinn, 112 Ws. 2d at 426-27.
Simlarly, the Eberles alleged that the Board had the authority
to deny the permt, that the permt denial was binding on the
Eberles and legally precluded them from constructing the
driveway, and that the denial had the effect of cutting off all
access to the Eberles’ |and. W conclude that the Eberles’
allegations are sufficient to constitute a legally inposed

restriction.
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135 W are wunnoved by the Board s contention that the
Eberl es shoul d have sought a variance, requested rezoning of the
parcel, or asked the County to |ift the condition that access had
to be from Tinber Lane. It would not nmeke sense to require the
Eberles to pursue a variance or rezoning when the zoning of the
parcel pernmitted the construction of a driveway to the |ot.??
Further, the record reveals that the Eberles, at the request of
t he Board, approached the Town concerning reconsideration of the
access limtation, and the Town decli ned. We are persuaded by
the Eberles' argument that since the condition was required in
the first instance by the Town, the Town's refusal to change its
position is sufficient to denonstrate that the Eberles did what
they could to get the access |[imtation lifted.

136 Because the Eberles have alleged facts which, if

proved, would show that the Board's denial of the special

2 In this regard, the instant case is distinguishable from
Zealy v. Cty of Wukesha, 201 Ws. 2d 365, 548 N W2d 528
(1996). The crux of the plaintiff’'s conplaint in Zealy was that
the rezoning of the property froma residential classification to
a classification which did not permit residential use effected a
regul atory taking. See Zealy, 201 Ws. 2d at 370-71. This court
determned that the plaintiff’s claimwas not ripe because he did
not seek rezoning and was not a taking because the land could

still be wused for other purposes, including farmng, |its
“historical” use. See id. at 372, 380. See also Eternali st
Foundation, Inc. v. Cty of Platteville, =~ Ws. 2d __ , 593
N.W2d 84, 90 (C. App. 1999). In this case, unlike Zealy, the
plaintiffs’ claimis not based on dissatisfaction with the way in
which the property is zoned. In fact, the Eberles thenselves

petitioned for the change to the current zoning. Mor eover, the
Eberl es have alleged facts in their anended conplaint which, if
proved, indicate that the Eberles cannot legally drive thensel ves
or any equipnment onto their land froma public roadway. |In such
ci rcunst ances, the Eberles would have a difficult tine using the
land in this case for anything.
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exception permt resulted in a legally inposed restriction which
deprived the Eberles of all or substantially all practical use of
Lot 1, we conclude that the Eberles have stated a valid claimfor
a tenporary regulatory taking under Article I, 8 13 of the
W sconsin Constitution.?® W reverse that portion of the court
of appeals opinion which affirnms the circuit court's dismssal of
the Eberles' art. I, 8 13 claim and remand the matter to the
circuit court for further proceedings.
C.
137 Before noving on, we nust address the conclusion of the

courts below that the court of appeals' decision in Reel

Enterprises v. Gty of LaCrosse, 146 Ws. 2d 662, 431 N.W2d 743

(Ct. App. 1988), review denied, 147 Ws. 2d 887, 436 N.wW2d 29

(1988), conpelled the dism ssal of the Eberles' Article I, § 13
claim The circuit court and court of appeals reasoned in this
case that the circuit court's reversal of the Board s denial of
the permt resulted in no legally inposed restriction, and thus,
no taking, under the holding of Reel. W agree with the Eberles

that to the extent that Reel holds that no taking can result when

> The dissent claims that this conclusion leads us into
“uncharted” territory. See dissent at 1. W find our course to
be wel |l mapped.

This court held 16 years ago in Zinn that once the
government takes action which strips a property owner of “all or
substantially all beneficial use” of his or her property, just
conpensation is constitutionally required, regardless of whether
the governnment later restores all use of the property to the
property owner. Zinn, 112 Ws. 2d at 429-30. Four years after
Zinn, the United States Suprene Court cane to the sane
concl usi on. See First English, 482 U S at 321 (cited wth
approval in Lucas, 505 U S. at 1030 n.17).
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a court reverses a decision of a governmental entity, Reel is
incongruent with precedent of this court and the United States
Supr enme Court. ?*

138 In Reel, the court of appeals concluded that
allegations by the plaintiffs that various actions of the DNR
constituted unconstitutional regulatory takings of their |and had
been properly dismssed by the circuit court. See Reel, 146

Ws. 2d at 665-66. The Reel court based its holding on the

conclusion that even though several of the alleged acts deprived
the plaintiffs of all or substantially all use of their |I|and,
these acts did not constitute takings because they were not
legal |y inposed restrictions on the use of the land. 1d. at 666,
676. Wth respect to the DNR s refusal to approve a sewer

extensi on, the court stated:

DNRs refusal to allow a sewer extension to the
plaintiffs’ properties was a restriction on the use of
their properties. However, the circuit court reversed
the DNR s di sapproval of the extension. Consequently,
DNR s refusal was not a legally enforceable restriction
on the use of the plaintiff's properties. It therefore
could not be a taking. Conpare Howell Plaza 11, 92
Ws. 2d at 86, 284 N.W2d at 893 (taking cannot occur
by restraint inposed by agency |acking |egal authority
to do so).

24 The Eberles also argue that Reel is contrary to Article
I, 89, the "remedy for wongs" provision of the Wsconsin
Consti tution. This court has relied on art. I, 8 9 in prior
cases. E.g., Estate of WMkos v. Wsconsin Masons Health Care
Fund, 211 Ws. 2d 41, 44, 52-54, 564 N W2d 662 (1997).
Particul ar conditions nust be net for a plaintiff to successfully
establish an art. 1, 8 9 violation. See Estate of Mkos, 211
Ws. 2d at 60, 67 (Crooks, J., concurring). Because we overrule
Reel on different grounds, we do not further address this
ar gunent .
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A legally inposed restriction which the adopting agency
| ater repeals, rescinds or anmends nay be a conpensabl e
tenporary taking. [First English], 482 U S at 3%, 107
S. . at 2389; Zinn, 112 Ws. 2d at 429, 334 N.W2d at
73. But if a court reverses the agency’ s action which
created the restriction, a legally inposed restriction
does not exist and no taking has occurred.

Id. at 676-77 (enphasis added).

139 The court in Reel cited no authority in support of its

novel rule that reversal of an agency action by a court converts
an action which otherw se m ght have been actionable as a taking
into one which is not, and our research did not uncover any. It
should be evident from our discussion to this point that this

rule is unsupported by our decisions in Zinn and Howel |l Plaza |1

both of which were cited by the court in Reel. Oher cases cited

by Reel do not state (or even inply) that there is a distinction
in takings |aw between those agency decisions which are reversed

by courts and those which are reversed by the agency itself.?

2 The Board and the dissent urge us to adopt the reasoning
of the mgjority in Landgate, Inc. v. California Coastal Commin,
953 P.2d 1188, 1195, 1204 (Cal. 1998), cert. denied, 119 S. C
179 (1998), that when an agency’s erroneous action is reversed by
a court, there is no taking, because such delay is just a part of
the process of devel oping property. For reasons nade clear in
the text, we are not persuaded by the reasoning of Landgate. W
al so point out that the argunent of the mgjority in Landgate was

clearly considered and rejected by the United States Suprene

Court in First English because Justice Stevens nmade the sane
argunment in his dissenting opinion in First English. See
Landgate, 953 P.2d at 1205-06 (Chin, J., dissenting) (citing
First English, 482 U S. at 334 (Stevens, J., dissenting)).
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740 More inportantly, however, the Reel court’s exclusion
of actions reversed by courts from the pool of actions which
m ght qualify as unconstitutional tenporary takings is contrary
to this court’s decision in Zinn and the United States Suprene

Court’s decisions in First English and Lucas v. South Carolina

Coastal Council, 505 U S. 1003, 1015 (1992). We explained in

Zinn that once action by the government results in a sufficient
deprivation in use of the property, “there has been taking even
t hough the property owner has regained full use of the property
due to the governnent’s rescission of the restriction.” Zinn
112 Ws. 2d at 429. Once there has been a taking, it is clear

that just conpensation is constitutionally required. “[T]he just

The dissent would conclude that the Eberles’ eventual
receipt of their permt renders the period in which the permt
denial allegedly deprived them of the use of their land a nere
“delay,” rather than a “taking.” See dissent at 4. This
position is wthout nerit, as we have previously explained. See
First English, 482 U. S. at 321; Zinn, 112 Ws. 2d at 429-30. See
also City of Monterey v. Del Monte Dunes at Monterey, Ltd., No.
97-1235, 1999 W. 320798, at *16, *22-*23 (U S. My 24, 1999)
(hol ding that the question of whether a city's repeated refusals
to approve developnent plans deprived a |andowner of all
economcally viable use of the land, and thereby anmounted to a
tenporary regulatory taking, was properly submtted to a jury,
and citing First English with approval); Suitum v. Tahoe Reg’|
Pl anni ng Agency, 520 U. S. 725, 731, 744 (1997) (finding that a
regul atory takings claim based on an agency’'s denial of a
building permt was ripe for adjudication); Lucas, 505 U S. at
1015, 1030 n.17 (holding categorically that a denial of all
economcally viable use of land is a taking, and citing First
English wth approval).

It is inportant to keep in mnd that the question before us
at this stage of the litigation is whether there is any set of
facts which, if proved by the Eberles, would entitle them to
relief. See Zinn, 112 Ws. 2d at 423. If so, we are not
permtted to uphold the dism ssal of their conplaint. See id.
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conpensation requirenent in the Fifth Amendnent is not precatory:

once there is a ‘taking,’ conpensation nust be awarded. . . .~

Id. at 429 (quoting San Diego Gas, 450 U S. at 653-54 (Brennan,

J, dissenting)).
41 The United States Suprene Court later indicated its

agreenment with these principles in First English, in which the

Court stated, “We nerely hold that where the governnment’s
activities have already worked a taking of all use of property,
no subsequent action by the governnent can relieve it of the duty
to provide conpensation for the period during which the taking

was effective.” First English, 482 U S at 321. See Lucas, 505

US at 1030 n.17 (citing this |anguage wth approval). The

Court in First English assuned that the county ordi nance at issue

had deprived the |andowner of all use of its property for a
“considerable period of vyears,” and thus, concluded that
“invalidation of the ordinance w thout paynent of fair value for
the use of the property during this period of tinme would be a

constitutionally insufficient renmedy.” First English, 482 U.S

at 322.

42 The Reel rule runs counter to these settled rules of

law. To illustrate, imgine a decision by a governnental entity
whi ch constitutes an unconstitutional taking of land. Under the
above principles, the |landowner is entitled to just conpensation
starting on the date the decision took effect. Now inmagine that
the Iandowner succeeds in getting a court to overturn the
entity’s decision. In the absence of Reel, the effect of the

court’s decision is to place an ending date on the tenporary
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taking period, and thus, help to determ ne the anmount of just

conpensati on due the | andowner. Under Reel, however, the effect

of the court’s decision is to convert the taking, after the fact,
into sonething which was not a taking, and thereby w pe out the
| andowner’s ability to recover any just conpensation.

43 As such a result is not consistent with the |aw of
t aki ngs established in cases of this court and the United States
Supreme Court,?® we nust overrule this holding in Reel.

Accordingly, we overrule those portions of Reel which suggest

that a decision by a governnental entity which is reversed by a
court is not a legally inposed restriction which could be
cogni zabl e as a taking.?
V.
44 The Eberles have asserted two clains of a tenporary

regul atory taking contrary to the federal constitution under 42

2 I'n Reel, the court of appeals attenpted to reconcile its
decision with First English by adopting a narrow reading of that
decision. See Reel, 146 Ws. 2d at 678-79. The dissent does the
same. W not persuaded by this reasoning, especially in |light of
Zinn, First English, Suitum and Del Monte Dunes. See Del Monte
Dunes, 1999 W. 320798, at *16, *22-*23; Suitum 520 U. S. at 731,

744; First English, 482 U. S. at 321; Zinn, 112 Ws. 2d at 429-30.

2" Specifically, we overrule the |anguage appearing on pages
676 and 677 which is quoted in the text of this opinion, starting

wth “DNRs refusal to allow a sewer extension,” Reel, 146
Ws. 2d at 676, and ending with “a legally inposed restriction
does not exist and no taking has occurred,” id. at 677.

In addition, we overrule those portions of Reel which
suggest that Ws. Stat. 8§ 32.10 may provide a renmedy for a
tenporary taking. See id. at 666, 674-75. As we explained in
footnote 16, we cane to the opposite conclusion in Zinn.
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U.S.C. § 1983,2% one based on the Just Conpensation C ause of the
Fifth Arendnent and the other stated in terns of an unreasonabl e

exercise of the police power under the Due Process C ause of the

2 W agree with the court of appeals that any due process
clains which mght be characterized as other than regul atory
taking clains were disposed of by the circuit court and court of
appeals in connection with the certiorari review of the Board's
denial of the permt. See slip op. at 16 & n.13. See al so
WIlliamson County, 473 U. S. at 199-200; Gosnell v. Cty of Troy,
59 F.3d 654, 658-59 (7'" Cir. 1995); Ganble v. Eau Jaire County,
5 F.3d 285, 288 (7'" Cir. 1993). W note that in Gosnell, the
Seventh Circuit concluded that Zinernon v. Burch, 494 U. S. 113
(1990), did not inpair the applicability of WIllianmson County to
cases in which |andowners allege substantive or procedural due
process clains stemm ng fromregul ati ons which di mnish the val ue
of their Iand. See Cosnell, 59 F.3d at 659.

Further, we reject the Eberles' argunent that they will be
unabl e to recover consequential danages unless we permt themto
bring their substantive and procedural due process clains. This
court has held that the just conpensation required by Article I,
8§ 13 of the Wsconsin Constitution may include consequenti al
damages. See Luber v. M| waukee County, 47 Ws. 2d 271, 283, 177
N.W2d 380 (1970) (determining that a statute limting recovery
for rent loss was an unconstitutional Ilimt on the just
conpensati on recoverable under art. I, § 13). Both this court
and the court of appeals have cited Luber with approval in cases
involving tenporary takings clains brought under art. I, 8§ 13.
See Zinn, 112 Ws. 2d at 437; WH Pugh Coal Co. v. State, 157
Ws. 2d 620, 631, 635, 460 N.W2d 787 (Ct. App. 1990), review
denied, 464 N W2d 423 (1990). See also Wsconsin Retired
Teachers Ass'n, 207 Ws. 2d at 30-31. But see Rotter .
M | waukee County Expressway and Transp. Commin, 72 Ws. 2d 553,
562-63, 241 N.W2d 440 (1976); Hasselblad v. Cty of G een Bay,
145 W's. 2d 439, 442-44, 427 N.W2d 140 (C. App. 1988).
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Fourteenth Amendment.?® We use the same nethod for evaluating
the ripeness of a federal regulatory taking claim whether the
claim arises under the Due Process Cause or the Just

Conpensation C ause. See Hoepker, 209 Ws. 2d at 651 n.21

(citing WIlianmson County, 473 U. S. at 197-200); Streff v. Town

of Delafield, 190 Ws. 2d 348, 356, 526 N.W2d 822 (Ct. App.

1994). The fact that a federal regulatory taking claim is
predicated upon 42 U S C 8§ 1983 also does not affect the

ri peness analysis. See generally Suitumv. Tahoe Reg'| Pl anning

Agency, 520 U.S. 725 (1997); WIIlianmson County Pl anning Commin v.

Ham | ton Bank, 473 U S. 172 (1985). Accordi ngly, for purposes

of evaluating ripeness in the instant case, we do not distinguish
between the Eberles’ two 42 U S.C. 8§ 1983 tenporary regulatory

t aki ng cl ai ns.

22 W recognized in Hoepker v. Gty of Madison Plan
Comm ssion, 209 Ws. 2d 633, 651 n.21, 563 N.W2d 145 (1997),
that a regulatory taking may involve either one of two theories:
that property was taken w thout just conpensation in violation of
the Fifth Amendnent or that the taking arose from an unreasonabl e
exercise of the police power pursuant to the Fourteenth

Amendnent . The Fifth Amendnent Just Conpensation C ause
provides: "[Nor shall private property be taken for public use,
W t hout just conpensation.” US Const. anend. V. The
Fourteenth Amendnent Due Process Clause states: "[Nor shall any
State deprive any person of l|life, liberty, or property, wthout
due process of law . . ." U S Const. anend. X V. The

essential difference between the two types of taking clains is
the available remedy. When a regulation is found to violate the
Just Conpensation Cl ause, the potential renmedy is an exercise of
em nent domain and paynment of just conpensation by the
gover nnment . See WIlliamson County, 473 US. at 172. I n
contrast, the potential renedy for a regulation which violates
the Due Process Clause is invalidation of the regulation and
actual dammges. See id. at 172.
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145 We have utilized a two-pronged test in determ ning

whet her a regulatory taking claimis ripe for adjudication:

[Where a regulatory taking claimis made, a plaintiff
must prove that: (1) a governnment restriction or
regulation is excessive and therefore constitutes a
"t aki ng" of property; and (2) any proffered
conpensation is unjust. See MacDonal d, Sommer & Frates
v. Yolo County, 477 U S. 340, 348 (1986). Bot h
el ements nust be ripe before a claimis justiciable.
See WIllianmson County Regional Planning Conmin V.
Hami | ton Bank, 473 U.S. 172, 186, 194 (1985).

Hoepker, 209 Ws. 2d at 651. See Suitum 520 U S at 733-34. A

regul atory taking claim does not becone ripe under the first
element of this test “until the government entity charged wth
inplenmenting the regulations has reached a final decision
regarding the application of the regulations to the property at

i ssue.” Hoepker, 209 Ws. 2d at 651 (quoting WIIlianmson County,

473 U. S. at 186). See MacDonal d, Sommer & Frates, 477 U. S at

348- 49.
46 In regard to the second elenent, the United States
Suprene Court has explained that “because the Fifth Amendnent

proscribes takings w thout just conpensation, no constitutiona

violation occurs until just conpensation has been denied.”

WIllianmson County, 473 U S at 194 n.13. See Hoepker, 209

Ws. 2d at 652. “[1]f a State provides an adequate procedure
for seeking just conpensation, the property owner cannot claim a
violation of the Just Conpensation C ause until it has used the
procedure and been denied just conpensation.” Hoepker, 209

Ws. 2d at 652 (quoting WIIliamson County, 473 U S. at 195). See
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City of Monterey v. Del Monte Dunes at Monterey, Ltd., No. 97-

1235, 1999 W. 320798, at *16 (U.S. May 24, 1999).

47 The Eberles’ tenporary regulatory taking clains fail
the second elenent of the ripeness test. As we have already
expl ained, Wsconsin has a procedure for renedying tenporary
regul atory taking clains. Plaintiffs seeking just conpensation
for a tenporary regulatory taking nay seek just conpensation
directly under Article I, 8 13 of the Wsconsin Constitution,
consistent with our holding in Zinn.* The Eberles appropriately
concede in their brief that their clains of tenporary regulatory
t aki ngs under the federal constitution would not be ripe if they
are allowed to pursue their Article I, § 13 claim See Eberles

Br. at 27-28.

%1t should be noted that in concluding that the
plaintiffs' regulatory taking claim was not ripe in Hoepker wv.
City of Madison Plan Commn, 209 Ws. 2d 633, 653, 563 N. W2d 145

(1997), we reasoned, in part, that "the Ilegislature has
established a procedure for inverse condemation through which an
i ndi vidual may seek conpensation for a regulatory taking. See

Ws. Stat. § 32.10. The [plaintiffs] have not wutilized this
procedure." Hoepker, 208 Ws. 2d at 653. In light of references
in the opinion to a "tenporary regulatory taking," see id. at
650, 653, 654, this |anguage may appear to suggest that § 32.10
provides a renmedy for a tenporary taking.

In Hoepker, however, it was not clear whether the
plaintiffs' wunripe regulatory taking claim would involve a
tenporary or permanent taking; under the applicable ordinance,
the plaintiffs potentially could have been required to reserve
l and permanently or for only a five-year period. See id. at 649.

The discussion in Hoepker regarding 8 32.10 was intended to
address solely the potential permanent regulatory taking claim
which was the primary focus of the parties’ argunents.
Accordi ngly, Hoepker should not be construed as supporting in any
way the position that tenporary takings can be renedi ed through
§ 32.10.
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148 We hold that the Eberles’ federal regulatory taking
clainms are not ripe for our review Consequently, we affirmthe
decision of the court of appeals upholding the circuit court’s
di smi ssal of those clains.

V.
149 Finally, we consider whether the Eberles may recover

attorney's fees pursuant to 42 U . S.C. 8§ 1988(b), which provides:

In any action or proceeding to enforce a provision of
sections 1981, 1981a, 1982, 1983, 1985, and 1986 of
this title, title I X of Public Law 92-318 [20 U.S.C A
8§ 1681 et seq.], the Religious Freedom Restoration Act
of 1993 [42 U.S.C. A 8§ 2000bb et seq.], title VI of the
Cvil Rights Act of 1964 [42 U.S.C A § 2000d et seq.],
or section 13981 of this title,, [sic] the court, in
its discretion, may allow the prevailing party, other
than the United States, a reasonable attorney's fee as
part of the costs . "

42 U S.C A 8§ 1988(Db). In determining the availability of
attorney’s fees under 8 1988, the threshold question is whether

the plaintiff is a “prevailing party.” Hensley v. Eckerhart, 461

U S 424, 433 (1983). The United States Suprene Court has

expl ained that a plaintiff nmay be considered a “prevailing party”

3. W acknow edge that in Zealy, this court elected to
address the nerits of the plaintiff's claim under Ws. Stat.
8§ 32.10 even though we determ ned that the claim was not ripe.
Zealy, however, presented this court with a unique opportunity to
clarify the law of regulatory takings in light of "extensive
briefing by nunerous interested persons and entities who filed
amcus briefs, many of which exclusively discuss the takings

issues raised in this case.” Zealy, 201 Ws. 2d at 372.
Accordingly, we addressed the nerits of the case in Zealy in "the
interests of justice." | d. This case does not offer an

equi val ent opportunity to clarify the law, and only a few short
am cus briefs have been filed. Therefore, we do not believe that
Zealy mandates that we consider the unripe takings clains here.
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under 8§ 1988 if he or she “succeed[s] on any significant issue in
litigation which achieves sonme of the benefit the parties sought

in bringing suit.” Id. (quoting Nadeau v. Helgenpe, 581 F.2d

275, 278-79 (1% Cir. 1978)). See Texas State Teachers Ass' n v.

Garl and School Dist., 489 U S. 782, 791-92 (1989).

50 Under the plain language of 42 U S.C. § 1988(b), our
ruling that the Eberles’ 42 U S.C. 8§ 1983 clains were properly
di sm ssed would seem to preclude the Eberles from recovering
attorney’s fees under 8§ 1988 in this suit. The United States

Suprene Court has held that “only a court in an action to enforce

one of the civil rights laws listed in s. 1988 my award
attorney’s fees.” See North Carolina Dep’t of Transp. V. Crest
St. Community Council, Inc., 479 U S. 6, 15 (1986).

51 Since the Eberles’ 42 US. C. § 1983 clains were
di sm ssed only because they were not ripe, however, the situation
is not so clear-cut. The 8 1983 clains m ght becone ripe at sone
|ater stage in this litigation and the Eberles m ght successfully
pursue them In that event, this mght become “an action to
enforce one of the civil rights laws listed in s. 1988,” id., and
Eberles m ght be entitled to 42 U.S.C. § 1988 attorney’s fees on
the § 1983 clains and other clains under the reasoning of the
Court in Hensley.

152 In Hensley, the Court ruled that a plaintiff who
prevails on sone clains but not others may nevertheless be
entitled to full attorney’s fees under 42 U.S.C. § 1988. See
Hensl ey, 461 U.S. at 435. Where clains in a civil rights case

“involve a common core of facts or [are] based on related |ega
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theories,” the results obtai ned determ ne whether the fee should
be reduced to reflect the |ack of success on sone clains. | d.

See Wallace v. Mil holland, 957 F.2d 333, 339 (7'" Cir. 1992).

153 If, in the future, the Eberles pursue and prevail on
their 42 U S C. § 1983 tenporary regulatory taking clains, they
m ght qualify as “prevailing parties” deserving of attorney’s
fees under § 1988. At that point, if the Eberles have renewed
their contention that they are entitled to 8§ 1988 attorney's
fees, the court should apply the reasoning of Hensley in order to
determ ne whether the Eberles are entitled to attorney’s fees for
other clains in this action. At this early stage in the |awsuit,
we are unable to determ ne whether the Eberles mght |ater be
entitled to attorney’s fees under § 1988.% Therefore, we affirm
the court of appeals on this issue.

VI .

%2 Texas State Teachers Ass’'n v. Garland School Dist., 489
US 782 (1989), does not affect our analysis in this regard.
The Court in Texas State Teachers held that the petitioners were
entitled to attorney’'s fees under 42 U S.C. § 1988 because they
had prevailed on a First Anmendnent claim and thereby had
“material[ly] alter[ed] the legal relationship of the parties in
a manner which Congress sought to pronote in the fee statute.”
Texas State Teachers, 489 U. S. at 792-93. Unlike the suit in
Texas State Teachers, it is not clear at this point whether the

Eberles’ suit will involve a civil rights claim listed in the
statute. If not, an award of attorney’s fees would not be
appropri ate. See North Carolina Dep’'t of Transp. V. Crest St.
Community Council, Inc., 479 US. 6, 15 (1986). Al t hough we

cannot determne at this point in the [awsuit whether the Eberles
may recover attorney's fees under 8§ 1988, we stress that nothing
in this opinion forecloses the Eberles from seeking attorney's
fees under 8§ 1988 at a future stage in this litigation.

33



No. 97-2869

154 In sum we hold that the Eberles have stated a valid
claimfor a tenporary regulatory taking under Article I, 8§ 13 of
the Wsconsin Constitution. We conclude that the |anguage in
Reel upon which the circuit court and court of appeals relied is
contrary to established precedent of this court and the United

States Suprene Court, and accordingly, we overrule that |anguage.

155 In light of our holding that the Eberles have a valid
state law renedy in their art. I, 8 13 claim we determ ne that
the Eberles’ federal tenporary regulatory taking clains under 42
U S C 8§ 1983 are not ripe for review. Consequently, the Eberles
may not seek attorney’s fees under 42 U S.C. § 1988 at this point
in this l[awsuit, although nothing prevents them from reasserting
their right to 8§ 1988 attorney's fees at a later stage in this
[itigation. Consistent with these conclusions, we reverse the
portion of the court of appeals’ decision dismssing the Eberles’
art. 1, 8 13 claim affirm the rest of the court’s decision,?®
and remand the matter to the circuit court.

By the Court.—JFhe decision of the court of appeals is
affirmed in part and reversed in part, and the cause is remanded

to the circuit court.

3 As we explained in footnote 1, the court of appeals’
ruling regarding the order to issue the permt remains unaffected
by this opinion.
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56 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (dissenting).
A comrentator recently described the takings jurisprudence of the
U S. Suprene Court as "a top contender for the dubious title of
'most  incoherent area of American law.'"?! Wthout any
acknow edgnent of the unsettled nature of takings |aw and w thout
reasoned analysis or explanation, the majority opinion today
extends the | aw of tenporary takings into new, uncharted spheres.

157 The law is undisputed in Wsconsin that the state nust

conpensate for tenporary takings. Zinn v. State, 112 Ws. 2d

417, 334 N.W2d 67 (1983). The question is whether this case

fits within the cases relating to tenporary takings.?

! Jeanne L. Schr oeder, Never Jam To-day: Oh  the
| npossi bility of Takings Jurisprudence, 84 CGeo. L.J. 1531, 1531
(1996) ("A LEXIS search wi Il produce hundreds of recent articles
attenpting to reconcile, critique, or condemm Suprene Court
takings jurisprudence or to justify, reinterpret, or re-inmagine
t he underlying theory of property.")

2 The Zinn case is distinguishable fromthis case. In Zinn
the Departnent of Natural Resources issued a declaratory ruling
under Ws. Stat. 8§ 227.06 (1975) and |ater rescinded the ruling.

As a result of the initial declaratory ruling, title to Zinn's
property was transferred to the state. As a result of the later
rescission, title to the land was transferred back to Zinn. This
court concluded: "It is difficult to conceive of a greater
restriction on the property, in the absence of actual physica
occupancy, than the loss of title to private land. W find that
the allegations of the conplaint, which denonstrate that the
plaintiff tenporarily lost title to her land to the state, are
sufficient without nore to allege a constitutionally conpensable
t aki ng. " Zinn, 112 Ws. 2d 417, 427, 334 N W2d 67 (1983)
Under those circunstances, this court held there was a tenporary
t aki ng.
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58 The majority opinion overturns Wsconsin precedent® on

the basis of First English Evangelical Lutheran Church v. Los

Angel es County, 482 U S. 304 (1987). But the mjority is

extending First English beyond its express holding. In First

English, the U S Suprene Court allowed a tenporary takings claim
to proceed to trial wwth the allegation that an invalid ordi nance
i nposing a noratoriumon building in a flood protection area had
denied the plaintiff all use of its property for many years. The
U S. Supreme Court, however, very carefully confined its hol ding
to the facts of the case, nanely that an ordi nance | ater declared
invalid had denied the plaintiff all use of property.*

159 The U.S. Suprene Court was careful to distinguish the

facts in First English from the facts presented in the instant

case. In First English, the U S. Suprene Court cautioned that a

normal delay in obtaining permts, variances and the |ike, was
quite a different question. The U. S. Suprenme Court limted its
holding as follows: "W |imt our holding to the facts
presented, and of course do not deal with the quite different
guestions that would arise in the case of normal delays in
obtaining building permts, changes in zoning ordinances,

vari ances, and the |like which are not before us."

% See Reel Enterprises v. City of La Crosse, 146 Ws. 2d
662, 677, 431 N.W2d 743 (C. App. 1988), citing McDonal d,
Sommer & Frates v. County of Yolo, 477 U S. 340, 348 (1983).

“Utimately it was held that there was no taking in First
Engl i sh. See First English Evangelical Lutheran Church of
G endale v. County of Los Angeles, 258 Cal. Rptr. 893 (Cal. App
1989), cert. denied, 493 U S. 1056 (1990).
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60 The holding in First English is distinguishable from

the situation before us. I would follow the courts that limt

First English to its facts. In each of these cases, as in the

present case, an admnistrative body refused to allow the
| andowner's requested use. Thereafter a court overturned the
admnistrative decision and allowed the use requested. See,

e.g., Landgate, Inc. v. California Coastal Comm ssion, 953 P.2d

1188, 1204 (Cal.), cert. denied, 199 S. C. 179 (1998) (a del ay

resulting from a regulatory agency's error 1in denying an
application for building that was corrected on appeal is not a

tenmporary taking); Chioffi v. Cty of Wnooski, 676 A 2d 786, 788

(Vt. 1996) (board's inproper denial of permt not a tenporary
taking); Smith v. Town of Wl feboro, 615 A 2d 1252, 1257 (N H.

1992) (board inproperly applying ordinance is not a taking);
Stoner v. Township of Lower Merion, 587 A 2d 879, 886 (Pa. Commw.

Ct. 1991), appeal denied, 604 A 2d 252 (1992) (conpensation for

tenporary taking available only for taking effected by
| egislation or rule of continuing effect, not for wthholding
approval under ordinance allow ng reasonable use of |and); Lujan

Honme Builders, Inc. v. Town of Orangetown, 568 N. Y.S. 2d 850, 851

(Sup. C. 1991) (board's refusal to approve plat not a taking in

substantive constitutional sense).®

®>In contrast, the mmjority opinion cites no case, either
federal or state, that has held that a denial of a permt or
ot her agency approval that is reversed on appeal constitutes a
tenporary taking. Instead, the mpjority opinion refers to two
recent U S. Suprene Court cases. In both cases, unlike in this
case, the l|andowners were ultimately denied their request to
devel op the | and. These two cases do not fall wthin the
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161 In all of these cases, the courts refused to view the
relatively short time between the application and ultinate
governnment approval of the application as a tenporary taking
Each of these cases hold that regulatory delay inherent in the
statutory process of obtaining agency permts and approvals,
i ncluding an appeal to a court, is part of the regulation of |and
use and does not normally give rise to a tenporary takings claim

162 The result reached by the majority opinion interferes
with the balancing of policies underlying our system of permts
and approvals by agencies. The permt process is inposed on the
public as a whole to ensure the orderly developnent of real
property, simul taneously benefiting and burdening property
owners. The protection of public rights may be acconplished by
the exercise of the police power unless the danage to the

property owner is too great and anmounts to a confiscation. Short

limting |anguage in First English. Neither is applicable to the
case at hand.

First, Suitum v. Tahoe Regional Planning Agency, 520 U S
725 (1997), a ripeness case, is not a tenporary taking case
First English is not even cited by the Suitum Court.

Second, in Cty of Monterey v. Del Monte Dunes at Monterey,
Ltd., No. 97-1235, 1999 W. 320798 (U. S. May 24, 1999), five years
elapsed and the City rejected 19 different site plans. The
governmental unit denied the |andowner's final devel opnent plan,
deni ed just conpensation and did not provide an adequate forum
for seeking just conpensation for this alleged taking. Duri ng
the case the Gty bought the property in question. This was a
8§ 1983 case and nost of the discussion in the U S. Suprene Court
opi nion involves the right to jury trial. First English is cited
in the Del Mnte Dunes opinion nerely for the proposition that
when a governnent condemms property for public wuse, it nust
provide a forum for seeking just conpensation and provide just
conpensation if there is a taking.
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of that, the government retains the ability, in furtherance of
the interests of all citizens, to regulate uses of I|and. It is
only when governnment regulation goes too far that there is an
unconsti tutional taking.

163 | am not persuaded that delays in the devel opnent of
property that are occasioned by admnistrative proceedings are
conpensable as takings, except perhaps in the nobst unusual
ci rcunst ances. A sinple mstake in governnental decisionmaking
for which a review renedy is available should not ordinarily
constitute a tenporary taking. | am convinced that the public
interest in having inportant |and use decisions nmade in an
orderly way justifies a tenporary burden on a |and owner. Thi s
burden is the inevitable by-product of denocratic governnent.

64 In ny opinion, the facts alleged in this case
denonstrate nothing nore than an ordinary delay associated wth
the usual process for obtaining such a permt, rather than a
matter of constitutional magnitude. Here, the Dane County Board
of Adjustnment denied the special exception permt and the circuit
court subsequently reversed that denial. The permt process,
whi ch includes appeal and review, worked in its intended fashion
and the plaintiffs received the special exception permt they
sought 14 nonths after applying for it.

165 | hope that the mgjority opinion does not induce
governnment officials and boards to avoid neking decisions for
fear that the decisions mght |ater be challenged and give rise

to lawsuits for damages.
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66 | also wite to state ny unease with certain facts
indicating that the plaintiffs may have contributed to the
circunstances giving rise to the danages they claim On January
20, 1995, the plaintiffs petitioned the Board for a special
exception permt. On February 17, 1995, prior to obtaining the
permt, plaintiffs sold Lot 1 under a sales agreenent that
required the plaintiffs to secure all necessary permts,
including the special exception permt for constructing the
driveway. On July 27, 1995, after a series of public hearings at
which the plaintiffs presented detail ed plans for construction of
the driveway, the Board voted 4 to 1 to deny the permt.
Subsequently, the purchasers filed a suit seeking rescission of
the sales contract, which the plaintiffs settled at an anount
that constituted a $20,000 I oss. On Septenber 6, 1996, the
circuit court, on certiorari review, reversed the Board' s denia
of the permt.

67 On these facts, it appears that the plaintiffs nost

likely would have avoided nost, if not all, losses if they had
obtained the special exception permt before  begi nning
construction. Instead, the plaintiffs took a cal cul ated busi ness

risk founded upon their expectation that they would obtain the
permt.

168 In sum | view the Dane County Board of Adjustnent's
denial of the special exception permt as falling within the
realm of the ordinary processes of governnmental decisionmaking
and the losses clained by plaintiffs as falling within the realm

of the ordinary risks attendant to the business of real estate
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devel opnent. Accordingly, | agree with the circuit court and
woul d hold that plaintiffs have failed to state a takings claim
upon which relief can be based under Article I, section 13 of the
W sconsin Constitution.

169 For the stated reasons, | dissent.






